
IT 96-15
Tax Type: INCOME TAX
Issue: Penalty Under 1002(d) – Failure To File/Pay Withholding

STATE OF ILLINOIS
DEPARTMENT OF REVENUE

ADMINISTRATIVE HEARINGS DIVISION
CHICAGO, ILLINOIS

THE DEPARTMENT OF REVENUETHE DEPARTMENT OF REVENUE ))
OF THE STATE OF ILLINOISOF THE STATE OF ILLINOIS ))

))
     v.     v. ))

)) SSNSSN
TAXPAYERTAXPAYER ))

)    C. )    C. LadewigLadewig
      Taxpayer      Taxpayer )    Admin. Law Judge)    Admin. Law Judge

))
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AppearancesAppearances:  TAXPAYER, appearing pro se; Mr. Tom Jacobsen, Special Assistant Attorney
General, for the Illinois Department of Revenue.

SynopsisSynopsis:

This matter comes on for hearing pursuant to the taxpayer's timely protest of Notice

of Deficiency No. XXXXXY  issued by the Department on June 24, 1994 for withholding tax

liability.  Such Notice of Deficiency was issued to TAXPAYER (hereinafter "TAXPAYER" or the

"Taxpayer") as a responsible officer of CORPORATION pursuant to Section 1002(d) of the

Illinois Income Tax Act.

The issues to be resolved are 1) whether the taxpayer was a responsible officer of

CORPORATION and thereby required to collect, truthfully account for and pay over the tax

imposed by Article 7 of the Illinois Income Tax Act and 2) whether the taxpayer willfully

failed to collect, truthfully account for and pay over such taxes for the third quarter of

1989 through the fourth quarter of 1991 (hereinafter "Tax Period").

A hearing was held on March 14, 1995.  Upon consideration of all the evidence, it is

recommended that this matter be resolved in favor of the Department.



Findings of FactFindings of Fact:

1.  The Department's prima facie case was established with the introduction into

evidence of the Notice of Deficiency No. XXXXXY dated June 24, 1994.  Dept. Ex. No. 3.  This Notice

of Deficiency proposed a tax liability for failure to pay over to the State of Illinois income

taxes withheld from employees of CORPORATION for the third quarter of 1989 through the

fourth quarter of 1991. Dept. Ex. No. 3.

2.  TAXPAYER was the president of CORPORATION during the tax period and held the title

of various other offices including director from 1984 through the company's official

dissolution in 1993.  TAXPAYER  was also a shareholder throughout the same period of time.

Tr. p. 47.

3.  TAXPAYER  was a signatory on the bank accounts at XXXXX and XXXXX.  Tr. p. 48.

These accounts were active at various times throughout 1989, 1990 and 1991. Tr. pp. 48-49.

4.  CORPORATION is the same legal entity as CORPORATION.  Tr. p. 49.  Mr. TAXPAYER verified

his signature on copies of checks for the CORPORATION.  Dept. Ex. No. 6; Tr. p. 49.

5.  TAXPAYER was aware of the balance in the accounts for CORPORATION, had control

over disbursements and   determined what had to be paid and what in turn was not paid.  Tr. p.

50.

6.  TAXPAYER became aware that withholding taxes were owed to the State of Illinois

in the latter part of 1989.  Tr. p. 51.

7.  TAXPAYER kept track of the deposits to the bank accounts, signed checks and

assumed the controller's, CONTROLLER', responsibilities after CONTROLLER left in December

1990.  Tr. pp. 8, 52.

 

Conclusions of LawConclusions of Law:

Section 1002(d) of the Illinois Income Tax Act imposes a penalty on:

any person required to collect, truthfully account for, and pay
over the tax imposed by this Act who willfully fails to collect such
tax or truthfully account for and pay over such tax or willfully
attempts in any manner to evade or defeat the tax or the payment
thereof, shall, in addition to other penalties provided by law, be



liable to a penalty equal to the total amount of the tax evaded, or
not collected, or not accounted for and paid over... .

35 ILCSILCS 5/1002(d).

35 ILCSILCS 5/1002(d) is modeled after Section 6672 of the Internal Revenue Code, which

imposes liability upon those individual persons actually responsible for an employer's

failure to withhold and pay over the taxes.  Allen v. United States, 547 F.Supp. 357 (N.D. Ill.

1982).

In determining whether an individual is a responsible person the courts have indicated

that the focus should be on whether that person has significant control over the business

affairs of a corporation, or whether that person participates in decisions regarding what

bills should or should not be paid and when.  See, e.g. Bloom v. United States, 272 F.2d 215 (9th

Cir. 1959).  Responsibility for employment taxes is a matter of status, duty, and authority,

not merely a matter of knowledge concerning the existence of a corporate tax liability.

Mazo v. United States, 591 F.2d. 1151 (5th Cir. 1979).

     In Monday v. United States, 421 F.2d 1210, 1214-1215 (7th Cir. 1970), cert. den. 400 U.S. 821

(1970), the court stated that a responsible person may be an official "charged with general

control over corporate business affairs who participates in decisions concerning payment of

creditors and disbursal of funds".

The court in Silberberg v. United States, 524 F. Supp. 744, 747 (E.D. N.Y. 1981), outlined five

factors which give guidance in determining whether an individual is a responsible person

under the Act:  (1) the corporate identity of the individual (whether such person is an officer,

employee, directors or shareholder),  (2) his/her duties as outlined in corporate by-laws, (3)

the extent to which  the individual is authorized to sign checks and disburse funds,  (4)

whether the individual has control over the financial affairs of the corporation and  (5)

whether that individual can hire and fire employees.  Taxpayer testified that he was

president, director and a shareholder during the period withholding taxes went unpaid.  Tr. p.

47.   TAXPAYER had signatory authority over the company's bank accounts from 1989 through

1991.  Additionally, TAXPAYER testified that although disbursements were not under his sole

control, he would most of the time have known what was being disbursed, what the expenses

were and what was being paid and not being paid.  Tr. p. 50.   Such control over financial



matters  is indicia of responsibility under the statute.  The fact that other officers may

have had closer control does not exonerate Mr. TAXPAYER from liability.  See, Gephart v.

United States, 818 F.2d 469 (6th Cir. 1987)

TAXPAYER testified that after the controller, CONTROLLER, departure in December

1990, he assumed even more responsibility in that he was signing checks, keeping track of the

deposits to the bank accounts and handling other day to day supervisory duties.  Tr. p. 52.

CONTROLLER testified that even before his departure he kept Mr. TAXPAYER apprised of the

company's financial situation, at times, almost daily.   Tr. p. 10.

The fact that TAXPAYER did not daily supervise payroll disbursements before

CONTROLLER' departure does not preclude finding him a responsible person.  See, Cooperman v.

United States, 78-2 USTC par. 9578 (E.D. N.Y. 1978). (The court focused on the quality of the

control exercised rather than simply its frequency.)

In the present case the taxpayer was a person who could have seen to it that the

withheld income taxes were paid to the State of Illinois.  TAXPAYER was the President of

CORPORATION during the period at issue and testified at hearing that he had authority to

determine which creditors were paid and which were not.  Testimony of both Mr. TAXPAYER and

CONTROLLER indicates that creditors such as XXXXX were being paid during the time period in

which withholding taxes were owed to the State of Illinois.  Tr. pp. 10, 51, 53.

  Upon finding TAXPAYER a responsible person, it must also be determined whether as

such he willfully failed to remit the withholding taxes to the Department.  Willfulness in

regards to Section 1002(d) is not merely limited to "intentional, knowing and voluntary acts".

Young v. IRS, 85-1 USTC par. 87521.   Willful as applied in Section 6672, and hence 1002(d),

"encompasses voluntary or intentional acts, or actions exhibiting a reckless disregard of a

known or a obvious risk that tax monies have not been remitted to the taxing entity".  Id.

Courts have indicated that the determination of whether an employee knowingly,

voluntarily and intentionally fails to remit such tax is "an issue of fact to be determined by

the trier of fact on the basis of the circumstances and evidence adduced in the particular

case."  Department of Revenue v. Bublick, 68 Ill.2d 568, 577 (1977).1

                                                       
1.  The Illinois Supreme Court in Department of Revenue v. Heartland Investments, 106 Ill.2d 19, 29 (1985), accepted that cases
arising under section 6672 of the IRC provided guidance in determining the meaning of the "willful failure" requirement of Chapter
120 par. 452 1/2 (13 1/2).  See, e.g. Carl E. Branson v. The Department of Revenue, 168 Ill.2d 247 (1995).  The court was addressing



In this case, TAXPAYER contends that failure to pay the Department of Revenue was not

willful because it was not a conscious decision,  rather it happened as a result of a decision

to pay other creditors, such as utilities or major creditors.  Tr. p. 53.

Case law indicates that willfulness "is present if the responsible person had

knowledge of the tax delinquency and knowingly failed to rectify it when there were

available funds to pay the government".  Gephart v. United States, supra, at 475.

 Testimony indicates that taxpayer became aware that such taxes were due the State

in the latter part of 1989. Tr. p. 51.  He indicated that he kept track of such tax due in order

to settle the account when the company received adequate funding, which, of course, never

happened. Tr. p. 51.   TAXPAYER admits preference to creditors such as banks, utility

companies and major suppliers such as XXXXX was given during the third quarter of 1989

until the end of 1991, the time period that withholding taxes were due the State of Illinois.

Tr. pp. 44, 53.  Courts have found that an intent to defraud the government is not necessary.

Rather, merely "knowingly using available funds to prefer other creditors over the

government" is enough to constitute willfulness.  Monday v. United States, supra, at 1216;

Department of Revenue v. Heartland Investments, supra.

Lastly, with regard to TAXPAYER's attempt to introduce evidence to revise the amount

stated on the Notice of Deficiency, section 904(b) provides guidance.  Section 904(b) reads in

part:

If the taxpayer fails to file a tax return, the Department shall
determine the amount of tax due according to its best judgment and
information, which amount so fixed by the Department shall
be prima facie correct and shall be prima facie evidence of the
correctness of the amount of tax due.

35 ILCSILCS 5/904(b).

   Taxpayer has the burden to produce competent evidence to overcome the Department's

prima facie case.  Copilevitz v. Department of Revenue, 41 Ill.2d 154, 156 (1968).  If the

evidence put forth by the taxpayer "is not so inconsistent or improbable in itself as to be

unworthy of belief, the burden then shifts to the Department".   Fillichio v. IDOR, 15 Ill.2d 327,

333 (1958).   

                                                                                                                                                                                                             
the Retailers' Occupation Tax Act in the Heartland decision, however, not only are the underlying policies of the ROT section and
section 1002(d) similar but the language of the two section encompasses both responsibility and willfulness.



In the present case, the taxpayer produced lists of employees who he claims were

never paid.  According to TAXPAYER's testimony at hearing, the figures provided by the

payroll service are inaccurate because many of the checks issued to employees were never

cashed. Tr. pp. 56, 57.  However, the taxpayer failed to provide competent evidence which

proved such checks never cleared through the corporation's payroll account.  Furthermore,

the federal withholding returns produced by taxpayer at hearing cannot be given any

credibility as there is no evidence that these returns were filed.

After reviewing all the evidence submitted at hearing, it was determined that the

Taxpayer did not provide sufficient competent evidence to overcome the Department's prima

facie case.

WHEREFORE, for the reasons stated above, it is my recommendation the Notice of

Deficiency be finalized as issued.

         ---------------------------                               
Christine E. Ladewig

Administrative Law Judge


